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In	 finance,	many	contracts	are	based	on	a	 similar	premise:	 the	
availability	of	LIBOR.	The	London	Inter-Bank	Offered	Rate,	known	as	
LIBOR,	has	been	dubbed	“the	world’s	most	important	number.”1	The	







































of	 services	 and	 companies	 within	 the	 financial	 services	 sector.	 See,	 e.g.,	 15	 U.S.C.		
§	6805(a)	 (listing	 the	range	of	 financial	 institutions	 to	 include	banks,	credit	unions,	
broker/dealers,	investment	companies,	insurance	companies,	and	other	financial	ser-
vices	companies	regulated	by	a	host	of	state	and	federal	regulators).	
	 4.	 ICE	 LIBOR,	 INTERCONTINENTAL	 EXCH.,	 https://www.theice.com/iba/libor	
[https://perma.cc/87S5-EW5T].	
	 5.	 See	Jill	Treanor,	LIBOR	Interest	Rate	To	Be	Phased	Out	After	String	of	Scandals,	
GUARDIAN	 (July	 27,	 2017,	 2:13	AM),	 https://www.theguardian.com/business/2017/	
jul/27/libor-interest-rate-phased-out-scandals	[https://perma.cc/WG8J-QABJ];	How-
ard	Schneider,	Huw	Jones	&	Kate	Duguid,	Key	Dollar	Libor	Rates	Get	18-Month	Stay	of	






-Year-2019-and-Q4-2019.pdf	 [https://perma.cc/FFE7-TZ89]	 (showing	 the	 value	 of	
derivatives	 traded	 based	 on	 risk-free	 rates	 like	 SOFR,	 SONIA,	 SARON,	 TONAR,	 and	
€STR).	
	 8.	 Howard	S.	Altarescu,	Nikiforos	Mathews	&	Andrew	J.	Morris,	The	Transition	













to	 resolve	 the	 issue.11	 The	 tougher	 class	 of	 legacy	 contracts	 suffers	
from	the	opposite	problem:	fallback	language	to	replace	LIBOR	that	
does	not	work	in	reality.12	Legislatures	and	courts	have	fewer	tradi-
tional	 options	 to	 solve	 these	 contracts	 because	 the	 parties	 actually	
have	an	agreement	in	place,	albeit	an	unworkable	one.	
















with	 clear	 and	 workable	 fallback	 language,	 courts	 and	 legislatures	
should	take	no	action.	For	contracts	with	no	fallback	language,	state	
legislatures	 should	pass	 narrow	 legislation	 inserting	 a	 replacement	
reference	rate	if	private	amendments	cannot	be	reached.	Finally,	for	
those	 contracts	 with	 unworkable	 fallback	 language,	 legislatures	
should	allow	 individual	parties	 to	either	accept	 the	chosen	replace-
ment	 reference	 rate	 or	 face	mandatory	 settlement	 conferences	 and	
 
	 10.	 See,	e.g.,	PAUL	RICHARDS,	INT’L	CAP.	MKT.	ASS’N,	THE	TRANSITION	FROM	LIBOR	TO	
















































able	 Rate	 Mortgages	 (ARM),	 U.S.	 DEP’T	 HOUS.	 &	 URB.	 DEV.,	 https://www.hud.gov/	
program_offices/housing/sfh/ins/203armt	[https://perma.cc/U4DK-52WN].	The	ref-
erence	rate	is	often	LIBOR.	See	How	Many	U.S.	Mortgages	Are	Linked	to	LIBOR?,	FED.	




Kagan,	ARM	Margin,	 INVESTOPEDIA	 (Feb.	 14,	 2020),	 https://www.investopedia.com/	

































	 20.	 Neha	Sinha,	Who	Uses	LIBOR	Data	and	Why?,	 INVESTOPEDIA	 (June	25,	2019),	
https://www.investopedia.com/articles/investing/112014/who-uses-libor-data-and	
-why.asp	[https://perma.cc/8ARX-4RW9].	
	 21.	 See	 Steven	 Symes,	 Advantages	 &	 Disadvantages	 of	 a	 Fixed-Price	 Contract,	










VESTOPEDIA	 (June	 30,	 2020),	 https://www.investopedia.com/terms/p/primerate.asp	










most	 reliable,	 simple,	 and	 reasonable	 estimate	 of	 the	 cost	 to	 lend	
money.27	 In	 addition,	 LIBOR’s	 increasingly	 common	 usage	 led	 to	 a	















































estimates	 of	 their	 interest	 rates	 on	 unsecured	 loans	 from	 other	
banks.38	Notably,	the	number	submitted	by	banks	did	not	need	to	be	
based	on	readily	identifiable	data.	The	submission	could	be	based	off	




































































.com/panels/usd	 [https://perma.cc/KGR5-GKE3],	 with	 Francis	 Garrido	 &	 Saqib	





























































submitters.	 The	 independent	 submissions	 would	 form	 an	 accurate	
rate	to	estimate	what	it	costs	for	banks	to	lend	money	to	one	another.		
2. LIBOR’s	Structural	Failings	Led	to	Manipulation	































member	 banks	 were	 being	 untruthful	 in	 their	 submissions,	 senior	
leaders	continued	to	present	the	rate	as	stable	and	failed	to	reform	
their	practices.66	As	regulators	like	the	United	States	Commodity	Fu-
tures	 Trading	 Commission	 began	 to	 see	 problems	with	 LIBOR,	 the	
BBA	 stalled	 in	 responding	 to	 investigations,	 which	 ensnared	 their	


























2017)	 [hereinafter	 Bailey	 Speech],	 https://www.fca.org.uk/news/speeches/the	









































	 74.	 See	KPMG,	MOVING	TO	NEW	RISK-FREE	RATES	3	 (2019),	 https://assets.kpmg/	
content/dam/kpmg/ca/pdf/2019/02/moving-to-new-risk-free-rates-en.pdf	
[https://perma.cc/4JFJ-R8TB].	 “Risk-free	 rates”	 are	 generally	 defined	 as	 reference	
rates	backed	by	solid	transactional	data,	such	that	it	would	be	difficult	to	manipulate	
the	 inputs	 required	 to	 generate	 a	 rate.	 See	 FIN.	STABILITY	BD.,	MARKET	PARTICIPANTS	
GROUP	ON	REFORMING	 INTEREST	RATE	BENCHMARKS:	FINAL	REPORT	169	 (2014),	https://	
www.fsb.org/wp-content/uploads/r_140722b.pdf	[https://perma.cc/WVG3-3FUA].	
	 75.	 Liam	 Vaughan	 &	 Gavin	 Finch,	 LIBOR	 Scandal:	 The	 Bankers	 Who	 Fixed	 the	
World’s	Most	 Important	Number,	GUARDIAN	 (Jan.	18,	2017,	12:00	AM),	https://www	
.theguardian.com/business/2017/jan/18/libor-scandal-the-bankers-who-fixed-the	
-worlds-most-important-number	 [https://perma.cc/GFU9-V2KY];	 Bulge	 Bracket	 In-







management,	 advisory,	 and	 underwriting	 services,	 economic	 re-







trades	 are	highly	 speculative;	Hayes	based	his	 decisions	on	predic-












where	profit	 is	 the	 sole	motive,	 any	opportunity	 to	 gain	 an	 edge	 is	
seized	 upon.87	 He	 eventually	 worked	 with	 submitters	 in	 his	 own	
 
	 76.	 See	Bulge	Bracket	Investment	Banks,	supra	note	75.	
	 77.	 See	 UBS	 Group	 Total	 Assets	 (Quarterly),	 YCHARTS,	 https://ycharts.com/	
companies/UBS/assets	[https://perma.cc/5FCJ-SVL5]	(providing	December	31,	2019,	
quarterly	asset	report	data).	




	 80.	 James	 Chen,	 Swap,	 INVESTOPEDIA	 (Feb.	 4,	 2020),	 https://www.investopedia	

































	 88.	 While	Hayes	worked	 in	 the	 trading	division	of	UBS,	he	was	not	completely	































brokers	 engaged	 in	 the	manipulation	would	 take	 suggestions	 from	







as	 thirteen	 out	 of	 sixteen	panel	 bank	 submitters	 received	 the	 daily	
email,96	and	the	data	shows	many	submitters	would	plug	in	the	same	













Brokers	 (UK)	 Limited	 Fined	 £630,000	 for	 Significant	 Failings	 in	 Relation	 to	 LIBOR	
(Mar.	 22,	 2016),	 https://www.fca.org.uk/news/press-releases/martin-brokers-uk	
-limited-fined-£630000-significant-failings-relation-libor	[https://perma.cc/YXE3	
-HG2F].	Many	of	the	brokers	embroiled	in	the	scandal	maintain	that	they	did	not	ille-
gally	 influence	 LIBOR.	 Chad	 Bray,	5	 Ex-Brokers	 Cleared	 in	 London	 LIBOR	 Trial,	 N.Y.	




























What	 was	 supposed	 to	 be	 an	 independent	 submission	 system	





















substantial	 stock	of	outstanding	 contracts	 that	 reference	LIBOR.”108	
The	 Review	 urged	 market	 participants	 to	 consider	 using	 different	
 
	 100.	 See,	e.g.,	VAUGHAN	&	FINCH,	supra	note	49,	at	26.	















trade	organizations	were	 generally	 supportive	of	 the	 recommenda-
tion	that	LIBOR	be	continued.110	
A	 number	 of	 other	 reports	 have	 suggested	 various	 reforms.111	
The	Bank	for	 International	Settlements	released	a	2014	report	sug-
gesting	governments	and	central	banks	take	a	more	active	role	in	en-







reports,	 and	 the	 increased	 legal	 scrutiny	over	 submissions	 reduced	
the	incentives	for	banks	to	submit	their	data.115	With	questions	swirl-
ing	over	the	benchmark’s	future,	a	top	regulator	in	the	British	govern-
ment	 announced	LIBOR’s	 future	 discontinuation.116	 U.K.	 authorities	
reached	an	agreement	with	panel	banks	where	they	will	continue	sub-
mitting	LIBOR	data	until	 the	end	of	2021,	which	has	since	been	ex-










A	 CENTRAL	 BANK	 PERSPECTIVE	 1–2	 (2013),	 https://www.bis.org/publ/othp19.pdf	
[https://perma.cc/TB8M-LC3B].	
















































tle	 actual	 borrowing	 activity	 against	 which	 to	 validate	 those	 judgments.”	 (quoting	
FCA’s	chief	executive,	Andrew	Bailey)).	
















There	 are	 some	key	 structural	 differences	between	LIBOR	and	














lem	 if	 SOFR	 is	 to	 replace	LIBOR:	most	 financial	 contracts	 reference	
either	 one-month,	 three-month,	 or	 six-month	 USD	 LIBOR.	 Almost	
none	use	the	overnight	tenor.129		
Simply	 replacing	 all	 USD	 LIBOR	 contracts	 with	 one	 overnight	
rate,	regardless	of	tenor,	would	be	the	bluntest	of	methods.	The	Alter-
native	Reference	Rates	Committee	(ARRC)	was	chosen	“by	the	Federal	





























time,	 but	 they	 are	 not	 the	 same	 rate.135	 Swapping	 LIBOR	 for	 SOFR	












	 132.	 Statement	 Regarding	 Publication	 of	 SOFR	 Averages	 and	 a	 SOFR	 Index,	 FED.	















	 136.	 See	Press	Release,	Alt.	Reference	Rates	Comm.,	RFP	 for	Vendor	To	Publish	
ARRC-Recommended	LIBOR	Fallback	Spread	Adjustments	and	Spread-Adjusted	Rates	




































sion,	Bd.	 of	Governors	 of	 the	Fed.	Rsrv.,	 Jelena	McWilliams,	 Chair,	 Fed.	Deposit	 Ins.	
Corp.	&	Joseph	Otting,	Comptroller	of	the	Currency,	Off.	of	the	Comptroller	of	the	Cur-



























cured	 rate144	 and	 the	 lack	 of	 true	 tenors	 other	 than	 an	 overnight	
rate.145	Critics	also	argue	SOFR	is	not	an	accurate	representation	for	





unsecured	 bank	 borrowing	 costs.150	 Its	 market	 includes	 interbank	








2019,	 6:00	 AM),	 https://www.bloomberg.com/opinion/articles/2019-02-13/libor-s	
-replacement-sofr-is-a-little-too-real	[https://perma.cc/E6H9-H6E5].	
	 145.	 LIBOR	Transition	Progresses	but	the	Biggest	Hurdles	Remain,	FITCH:	FITCH	WIRE	














































borrowing	 of	U.S.	 dollars	 at	 banks	 and	bank	branches	 outside	 of	 the	United	 States.	
Marco	Cipriani	&	 Julia	Gouny,	The	Eurodollar	Market	 in	 the	United	States,	FED.	RSRV.	



















































	 166.	 See	 American	 Financial	 Exchange,	 Competitive	 Advantages	 of	 AMERIBOR,	
AMERIBOR,	https://ameribor.net/competitive-advantages-of-ameribor	[https://	
perma.cc/C6NM-J9DK].	
	 167.	 See	 American	 Financial	 Exchange	 (AFX),	 AMERIBOR,	 https://ameribor.net/	
american-financial-exchange	[https://perma.cc/W92D-ML4Y].	








Ameribor	 Derivatives,	 FIA	 (Apr.	 2,	 2020),	 https://www.fia.org/articles/afx-founder	
-says-new-interbank-market-will-spark-demand-ameribor-derivatives	[https://	















Authorities	 overseeing	 other	 currencies	 have	 created	 working	
groups	similar	to	ARRC	to	recommend	their	own	replacement	rates.	A	








































BOR’s	 discontinuation	 in	 an	 effort	 to	 ease	 the	 transition.182	 Indeed,	
some	private	groups	have	already	begun	to	publish	one-,	three-,	and	
six-month	tenors	of	SONIA.183	BoE	has	described	the	volume	of	trad-
ing	underpinning	SONIA	 to	be	 “robust,”	 at	 an	estimated	£40	billion	
daily.184	
 












































ing	 by	 banks	 themselves.194	 It	 was	 recommended	 by	 the	 National	



















	 192.	 See	 Swiss	 Reference	 Rates	 (SARON),	 SIX	 [hereinafter	 SARON],	 https://www	
.six-group.com/exchanges/indices/data_centre/swiss_reference_rates/reference_	
rates_en.html	[https://perma.cc/S87Y-H3T6].	











expect	 it	 to	 increase	as	 it	becomes	 the	go-to	reference	rate	 for	CHF	
transactions.197	
iv. Euro	Short-Term	Rate	(€STR)	
The	 Euro	 Short-Term	 Rate	 (€STR)	 measures	 overnight	 unse-
cured	interbank	borrowing	and	borrowing	between	banks	and	other	
eligible	 lenders.198	 It	 is	administered	by	 the	European	Central	Bank	
(ECB).199	The	data	comes	from	actual	transactions	reported	by	banks,	
which	are	thoroughly	reviewed	by	the	ECB.200	€STR	is	the	Eurozone-






	 195.	 NWG	Milestones,	 SWISS	NAT’L	BANK	 (Oct.	 5,	 2017),	 https://www.snb.ch/en/	
ifor/finmkt/fnmkt_benchm/id/finmkt_NWG_milestones	[https://perma.cc/P8M9	
-WPSE].	
	 196.	 See	 SARON	 Compound	 Rates,	 SIX,	 https://www.six-group.com/exchanges/	
indices/data_centre/swiss_reference_rates/compound_rates_en.html	 [https://perma	
.cc/3LP5-ND3H].	











































































































ARRC	 estimated	 by	 year	 end	 2016,	 there	 were	 approximately	
$199	trillion	in	outstanding	USD	LIBOR-based	financial	contracts.213	
Eighty-two	percent	of	 those	contracts	are	 likely	to	mature	by	2021,	
the	 original	 discontinuation	 date;	 while	 some	 additional	 contracts	
may	mature	before	 the	extended	discontinuation	date	 in	mid-2023,	
there	 will	 still	 likely	 be	 trillions	 in	 outstanding	 contracts	 without	
preemptive	action	by	the	parties.214	Parties	continue	to	trade	USD	LI-
BOR-based	 contracts,	 so	 total	 outstanding	 legacy	 contracts	 in	 2023	
may	be	even	higher.215	
 
	 211.	 Alex	Harris,	 ‘Zombie	LIBOR’	Threatens	Market’s	Complacent	View,	 JPMorgan	
Says,	 BLOOMBERG	 (Sept.	 9,	 2019),	 https://www.bloomberg.com/news/articles/2019	
-09-09/-zombie-libor-risks-are-being-underappreciated-jpmorgan-says	 (“However,	
because	there’s	no	explicit	ban	on	submissions,	JPMorgan	suspects	a	smaller	panel	of	





a	 total	$199	 trillion	exposure.	This	 is	a	 rough	and	 imprecise	estimate,	and	 the	 total	
worldwide	LIBOR	exposure	 is	 likely	higher.	Even	as	 a	 rough	estimate,	 it	 shows	 the	
sheer	magnitude	of	legacy	USD	LIBOR	contracts.	
	 215.	 INT’L	SWAPS	&	DERIVATIVES	ASS’N,	ADOPTION	OF	RISK-FREE	RATES:	MAJOR	DEVEL-










































	 216.	 The	 total	 exposure	within	 these	derivatives	 is	 approximately	 $190	 trillion.	
ALT.	REFERENCE	RATES	COMM.,	supra	note	131,	at	2.	


















Interest	 rate	 swaps	 occur	 when	 two	 or	more	 parties	 agree	 to	
trade	 a	 portion	 of	 an	 interest	 payment.226	 Traditionally,	 borrowers	












































Derivatives	 Association	 (ISDA)	 publishes	 the	 “ISDA	 Master	 Agree-
ment,”	which	provides	fallback	language	for	contracts	using	LIBOR.230	
The	fallback	language	generally	directs	an	agent	of	the	contract	to	ob-




























FOR	2006	 ISDA	DEFINITIONS	5	 (2019),	 https://www.isda.org/a/n6tME/Supplemental	
-Consultation-on-USD-LIBOR-CDOR-HIBOR-and-SOR.pdf	[https://perma.cc/28FT	
-ZH5B];	see	also	ROY	CHOUDHURY	&	KERRY	O’BRIEN,	ERNST	&	YOUNG,	FALLBACK	LANGUAGE:	









































why	manipulating	LIBOR	was	potentially	 profitable.	By	 raising	or	 lowering	 rates,	 a	
trader	with	positions	based	upon	a	higher	or	lower	LIBOR	could	put	themselves	“in	the	
money”	on	financial	contracts	such	as	interest	rate	options.	Many	interest	rate	option	



















BOR	and	 JPY	LIBOR	as	 the	 respective	 reference	 rates.241	 It	 appears	
parties	to	cross-currency	swaps	are	more	varied	in	the	fallback	lan-
guage	used.	Some	may	have	a	poll	of	LIBOR	banks242	(similar	to	inter-

















Conventions.pdf	 [https://perma.cc/SWA4-ULVU]	 (discussing	 “potential	 conventions	
for	interdealer	trading	of	RFR-RFR	and	RFR-IBOR	cross	currency	swaps”).	
	 241.	 See	supra	note	238	and	accompanying	text.	






















interest	 rate	 swaps	 and	options.247	However,	 if	 this	 is	 not	 possible,	
most	syndicated	business	loans’	fallback	language	reverts	the	contract	























































payments	 for	a	set	 time,	after	which	 they	will	make	one	 final,	 large	
payment	 to	 fulfill	 the	 remainder	 of	 the	 obligation,	 also	 known	 as	 a	
“balloon	 payment.”258	 Like	 consumer	mortgages,	 commercial	mort-
gages	with	variable	interest	rates	often	use	LIBOR,	with	an	estimated	













































































































































and	 AMERIBOR.277	 Each	 rate	 has	 distinct	 advantages	 and	 disad-
vantages,	 but	 only	 SOFR	 is	 ready	 for	 large-scale	 prime-time	 usage.	


















sion	Rates	 (Dec.	 31,	 1998),	 https://www.ecb.europa.eu/press/pr/date/1998/html/	











While	 OBFR	 and	 AMERIBOR	 are	 reasonable	 choices	 for	 future	
contracts,	 they	 suffer	 from	 some	 important	 deficiencies.	 OBFR	 is	
backed	 by	 shakier	 underlying	 transactions,	 does	 not	 have	 a	 ready	
spread	 adjustment,	 does	 not	 yet	 have	 broad	 financial	 community	
backing,	and	has	no	published	tenors.281	AMERIBOR	does	have	pub-
lished	futures	tenors,	but	also	suffers	from	a	low	volume	of	underlying	





















The	 legislation	 proposed	 here	 would	 change	 the	 contractual	
agreement	 between	private	 parties.	 The	Contracts	 Clause	 generally	























fied	 how	 to	 determine	 whether	 these	 factors	 are	 met	 in	 Sveen	 v.	
Melin.290	
The	Court	in	Sveen	upheld	a	Minnesota	law	automatically	revok-
ing	 a	 former	 spouse’s	 primary	 beneficiary	 designation	 upon	 di-
vorce.291	In	addressing	the	first	question	of	undermining	the	contrac-
tual	 bargain,	 it	 focused	 on	 the	 intent	 of	 the	 parties	 at	 the	 time	 of	




fault	 rules”	 even	 when	 parties	 do	 not	 consider	 possible	
 
	 284.	 U.S.	CONST.	art.	I,	§	10,	cl.	1.	




































gations	 and	wiggle	 their	way	out	 of	 contractual	 performance.299	 As	
such,	 legislation	 appears	 to	 pass	 this	 test	 as	 long	 as	 it	 continues	 a	
party’s	reasonable	reliance	 interests	and	does	not	confer	unfair	ad-
vantages.	
The	Court,	 however,	 has	placed	 the	most	 emphasis	 on	 the	 last	
substantial	impairment	factor:	the	ability	for	a	party	to	reinstate	their	














is	 ‘intended	 to	 preserve	 practical	 and	 substantial	 rights,	 not	 to	maintain	 theories.’”	
(quoting	Davis	v.	Mills,	194	U.S.	451,	457	(1904))).	
	 300.	 Sveen,	138	S.	Ct.	at	1823.	

























The	 leading	 case	 on	 public	 policy	 purpose	 is	Home	 Building	 &	
Loan	Ass’n	v.	Blaisdell.	In	that	case,	the	Court	reviewed	a	state	law	giv-
ing	 mortgagors	 additional	 protections	 over	 a	 temporary	 period	 of	
time	during	the	height	of	the	Great	Depression.305	While	finding	the	
law	did	 impair	mortgage	contracts,	 the	Court	upheld	 the	statute	on	




















































































pairs	 contracts	 with	 no	 fallback	 language,	 the	 proposal	 would	 still	
pass	the	second	prong	of	the	test	because	there	is	a	significant	public	












safeguard	 the	 economic	 structure	 upon	 which	 the	 good	 of	 all	 de-
pends.”313	The	proposal	here	does	exactly	that;	by	replacing	USD	LI-
BOR	in	contracts	with	no	fallback	provisions,	states	would	be	adopting	















For	 this	 cross-section	 of	 contracts,	 the	 legislation	 should	 provide	 a	
unilateral	opt-out	provision	for	parties	who	do	not	want	to	have	SOFR	
replace	USD	LIBOR	in	their	financial	contracts.	




intent	 in	 forming	 the	 contract.	 Most	 unworkable	 fallback	 language	
tells	 an	 individual	 to	 come	 up	 with	 a	 LIBOR-based	 rate	 by	 polling	
panel	banks.314	Unlike	contracts	with	no	fallback	language,	these	con-
tracts	make	clear	the	parties	intended	for	LIBOR	alone	to	be	the	rate	





Legislation	 replacing	 unworkable	 fallback	 language	with	 SOFR	







likely	 to	 fail	 if	 the	 legislation	 does	 not	 include	 a	 unilateral	 opt-out.	
Courts	 have	 placed	 the	 greatest	 Contracts	 Clause	 emphasis	 on	

































ARRC’s	proposal	 for	unworkable	 fallback	 language	 likely	 flows	
from	a	different	analysis	of	the	Contracts	Clause.320	Unfortunately,	the	










tional	 tailoring	 is	 possible.	 In	 addition,	 the	 justification	 for	 a	
unanimous	opt-out	relies	on	uncertain	arguments.	ARRC	was	worried	
flexibility	 to	opt-out	would	 lead	to	a	 flood	of	 litigation	 in	New	York	







































It	 seems	 likely	 courts	would	cast	a	 suspicious	eye	 towards	 the	safe	
harbor	provision	for	this	smaller	subset	of	contracts.	






	 325.	 See,	 e.g.,	Marc	Gottridge	&	Charles	Barrera	Moore,	A	Look	Ahead:	 Potential	
Constitutional	Challenges	 to	 the	Proposed	New	York	Legislation	 for	U.S.	Dollar	LIBOR	
Contracts,	 LAW.COM:	 N.Y.	 L.J.	 (May	 26,	 2020,	 11:00	 AM),	 https://www.law.com/	
newyorklawjournal/2020/05/26/a-look-ahead-potential-constitutional-challenges	


























language329	 paints	 a	 somewhat	 distinct	 line	 between	 LIBOR-based	
fallback	language	and	other	reference	rate	fallbacks.	Contracts	falling	
back	to	some	other	specified	reference	rate,	or	that	direct	one	party	to	















this	 possibility	 and	 are	 preparing	 to	 make	 the	 LIBOR	 transition	














































-LIBOR-January-2020.pdf	 [https://perma.cc/MK94-K285]	 (explaining	 FCA’s	 stance	
towards	“Zombie	LIBOR”	and	steps	being	taken	to	mitigate	possible	problems).	
	 332.	 See,	 e.g.,	 Letter	 from	Tom	Wipf,	 Chair,	 Alt.	 Reference	 Rates	 Comm.,	 to	 Full	




	 333.	 See	ALT.	REFERENCE	RATES	COMM.,	SUMMARY	 OF	ARRC’S	LIBOR	FALLBACK	LAN-














generally	 satisfied	with	 requiring	 parties	 to	 take	 steps	 to	 preserve	
their	contractual	rights.	The	Supreme	Court	has	 long	held	that	 laws	
imposing	 a	 “paperwork”	 requirement	 for	 one	 party	 to	 retain	 their	
rights	is	generally	acceptable.335	Indeed,	the	Court	has	instead	focused	
on	whether	 the	additional	burden	 “lessen[s]	 the	binding	efficacy	of	









rectly	 to	 the	 court.337	 This	 step	would	 help	 alleviate	 concerns	New	
 






























If	 the	 settlement	 conference	 is	 unsuccessful,	 courts	 should	 be	
given	additional	equitable	powers	to	reform	LIBOR-based	contracts.	





erence	 rate.	 Under	 such	 circumstances,	 courts	 traditionally	 rescind	














































solve	 themselves,	 the	 remaining	silent	or	unworkable	contracts	are	
not	so	easy.	Legislatures	and	courts	have	immense	powers	available	
to	them	to	ensure	the	discontinuation	of	LIBOR	does	not	lead	to	cata-
strophic	economic	ramifications.	Legislatures	should	ensure	contracts	
with	no	fallback	language	are	amended	to	allow	for	recommended	re-
placement	reference	rates.	Those	same	 legislatures	can	gently	push	
contracts	with	unworkable	language	towards	a	similar	solution,	while	
at	the	same	time	protecting	parties’	rights	and	providing	courts	the	
power	to	reform	such	contracts.	
 
